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Nous retraçons l’évolution de l’équité salariale en Ontario à travers ses diverses phases, tout en examinant la
raison d’être de chaque phase et la complexité qui résulte de chaque avancée. Nous analysons ensuite la pratique
de l’équité salariale aujourd’hui en cours, en considérant les diverses conceptions et méthodes d’application
ainsi que les mécanismes de base impliqués à chaque étape de la mise en œuvre : identification des emplois où la
discrimination sexuelle prédomine, à l’intérieur d’un même établissement; application d’un processus d’évaluation
d’emplois sans discrimination sexuelle; établissement du rapport entre salaires et résultats de l’évaluation, et
rajustement du salaire pour les emplois à dominance féminine. Nous examinons les justifications de ces divers
processus, ainsi que les problèmes de mise en œuvre qui sont liés à la complexité de ceux-ci.

The evolution of pay equity in Ontario is traced through its various stages, along with the rationale for each
stage and the complexity that results from each advancement. The current practice of pay equity is then
analyzed with respect to various design and implementation features as well as the basic mechanics that are
involved in each implementation step: identifying gender-dominated jobs within the same establishment;
applying gender-neutral job-evaluation procedures; establishing the relationship between pay and the job-
evaluation results, and adjusting pay in the predominantly female-dominated jobs. The rationales for these
features are discussed as is the implementation problems associated with their complexity.

Pay equity in Ontario can be ranked as the most
advanced in the world.1  As outlined in more

detail subsequently, pay equity in Ontario is
proactive in that employers are required to have a
pay equity plan in place whether or not there has
been a complaint. This is in contrast to most prac-
tices where pay equity is initiated only when there
has been a complaint. In Ontario, pay equity applies
to the private as well as the public sector, in con-
trast to most jurisdictions where it applies only to
the public sector. In Ontario, the scope of the legis-
lation has been expanded from equal pay for work

of equal value to proportionate pay for work of pro-
portionate value when equal value comparisons are
not possible. Furthermore, if comparisons within the
establishment are not possible, proxy comparisons
across different employers and establishments can
be made, at least in the public sector. This is in con-
trast to the usual practice of limiting comparisons
to within the same establishment and employer.
Ontario also has an emerging jurisprudence from
the Pay Equity Tribunal that highlights a wide range
of issues that arise with this broader application of
pay equity. For these reasons the Ontario experience
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merits consideration, especially with respect to les-
sons that may be learned for other jurisdictions
moving down this path.2

The purpose of this paper is to discuss the evolu-
tion and mechanics of pay equity in Ontario. A
companion paper, Gunderson and Lanoie (2002),
applies a set of program evaluation procedures to
many of these mechanics, as well as to some of the
more general principles of pay equity. In this present
paper, attention is paid to the rationale for pay equity
and its relationship to other policies, notably em-
ployment equity. The paper concludes with a
summary and some observations on lessons that can
be learned from the Ontario experience.

The evolution of pay equity in Ontario is informa-
tive since it illustrates the natural progression of the
concept, as well as the limitations of earlier poli-
cies, which in turn gave rise to changes that
ultimately evolved into the current policy of pay
equity.3  Understanding the mechanics of pay equity
in Ontario is also informative since the mechanics
provide “flesh and blood” to the skeleton that is es-
sentially the principle of pay equity. It is through
the mechanics that the general principles are trans-
lated into specific procedures, and it is the specific
procedures that can determine the success or fail-
ure of the policy initiative.4  As the expression goes:
“The devil is in the detail” — with the detailed me-
chanics being the focus of this analysis.

EARLY EVOLUTION OF PAY EQUITY IN
ONTARIO

The concept of equal pay in Ontario was initially
confined to the requirement of equal pay for equal
work as embodied in the equal pay legislation of
1951 in Ontario, the first equal pay legislation in
Canada (Gunderson 1985, p. 239). Comparisons
were allowed only if the work done by the female
was equal to the work done by the male, with the
work having to be identical in each and every as-
pect. Small differences in even a minor component

of the job (e.g., heavy lifting) could not be offset by
other differences (e.g., more frequent lifting). This
narrow definition effectively emaciated the policy
since it would be exceedingly rare to find jobs that
are identical in each and every task. The jobs also
had to be in the same occupation and establishment.

Because of this limitation, the policy was ex-
panded through jurisprudence in the 1950s to require
that the work only had to be “substantially similar”
and not identical in each and every task. Neverthe-
less, the jobs had to be substantially similar in each
and every component (e.g., skill, effort, responsi-
bility, working conditions). Small differences in one
component (e.g., heavy lifting under effort) could
not be offset by differences in another component
(e.g., more responsibility).

The composite approach would allow such trade-
offs by requiring only that the work be equal in the
composite of tasks, not necessarily in each and every
component.5  That is, differences in one component
could be traded off against differences in another
component. This was the nucleus of pay equity or
equal pay for work of equal value, which allows jobs
to be compared as long as they are of equal value in
the composite or totality of tasks. This requires some
judgement call about how the different components
of the job could be compared. This was accom-
plished through job-evaluation procedures. The
composite approach, however, is one step short of
pay equity since it does not allow comparisons
across different occupations within the same estab-
lishment. This was regarded as a very limiting
restriction given the importance of the segregation
of females into low-paying occupations compared
to unequal pay within the same occupation as a de-
terminant of the male-female wage gap (Groshen
1991; Gunderson 1989a; Gunderson and Riddell
1991).

Pay equity has all of the attributes of the com-
posite approach, especially that it allows trade-offs
amongst the different components of jobs for them
still to be considered equal, but it also allows
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comparisons across different occupations as long as
the jobs are deemed of equal value as determined
by a job-evaluation scheme. This allowance of com-
parisons across otherwise dissimilar occupational
groups is the quantum leap of pay equity — an im-
portant leap given the fact that women
disproportionately tend to occupy the lower paying
occupations within establishments. In effect, the key
rationale for pay equity is to expand the scope of
equal pay policies to deal with the substantial por-
tion of the pay gap that is attributed to women
occupying the low-paying occupations within an
organization. Furthermore, it is to do so without re-
quiring women to use the conventional economic
mechanism of mobility or moving from low-paying
to high-paying jobs, a mechanism that may be in-
hibited by employment discrimination in hiring and
promotion practices.

This highlights the interrelationship between
equal pay policies and policies designed to provide
equal employment opportunities, including employ-
ment equity. Economists tend to emphasize that
equal employment opportunity (including employ-
ment equity) policies may be a substitute for equal
pay policies, because the equal employment oppor-
tunity policies increases the overall demand for
female labour, thereby increasing both female em-
ployment opportunities and wages. In contrast, equal
pay (including pay equity) polices will reduce fe-
male employment by setting wages above the market
wage. Equal employment opportunity policies, how-
ever, do require women to leave the lower paying
female-dominated jobs to get the higher wage in the
male-dominated jobs, with the reduction in supply
of female labour in the female-dominated jobs also
serving to raise wages for those who remain in those
jobs. Pay equity, therefore, is based, in part, on the
normative judgement call that women should not have
to leave the “undervalued” female jobs to get equal
pay for work of equal value (Robb 1984, 1987).

Pay equity can also be regarded as complemen-
tary to equal employment opportunity policies, with
both being regarded as necessary to sustain each

other. If equal pay policies existed alone then women
might not be hired, unless an equal employment op-
portunity policy also existed. If equal employment
opportunity policies existed alone then women may
be paid discriminatory wages, unless equal pay ex-
ists. This latter reasoning, however, downplays the
economic argument that equal employment oppor-
tunity policies, by increasing the overall demand for
female labour, may increase both female wages and
employment opportunities.

Conventional pay equity generally restricts com-
parisons to jobs of equal value. Yet, if the concept
of pay equity is appropriate, it is a logical exten-
sion to allow comparisons of proportionate value
(Gunderson 1985, p. 238). If it is deemed that a fe-
male-dominated job, which has 100 percent of the
value of a male-dominated job, should get 100 per-
cent of the pay of the male-dominated job, then it
would seem a logical extension to argue that a female-
dominated job of 80 percent of the value of a
male-dominated job should get 80 percent of the pay
of the male-dominated job. In essence, proportion-
ate pay for work of proportionate value is a logical
extension of the concept of equal pay for work of
equal value. As discussed subsequently, such a pro-
cedure has been adopted in Ontario when equal value
comparisons are not available.

LIMITATIONS OF PAY EQUITY

While pay equity policies are generally regarded as
the furthest in the evolution of equal pay policies,
they still have limitations that inhibit their ability
to deal with the entire male-female wage gap. For
example, comparisons are made only between male-
dominated and female-dominated jobs, where
gender dominance is defined by some criteria such
as 70 percent or more of either sex. Presumably the
rationale is that female-dominated jobs are systemi-
cally undervalued relative to male-dominated jobs.
This also applies to males who happen to be in fe-
male-dominated jobs. It does mean, however, that
redress is not possible for females who happen to
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be in male-dominated jobs or mixed jobs. This could
lead to a situation where, if a pay line were esti-
mated relating pay to points in male-dominated jobs,
and if every female in those jobs were below the
male pay line, there would be no grounds for redress.

The potential scope of pay equity is also limited
by the fact that females in Canada (unlike females
in the US or males in Canada) may not be signifi-
cantly underpaid when they are in female-dominated
jobs (based on evidence from Baker and Fortin 1999,
2001). They attribute their finding to the higher de-
gree of unionization in Canada, and to the fact that
Canadian women in public sector jobs like educa-
tion, health, and welfare are relatively well-paid.

Pay equity, like all equal pay policies, generally
restricts comparisons to within the same establish-
ment.6  The rationale is that pay policies are
determined within an establishment; hence, the rec-
tification of inequities should be done at that level
where pay is determined. While there is a practical
logic to this argument, it does restrict the scope of
pay equity since some establishments (especially
small ones) may not have male comparators. Evi-
dence for Ontario,7  for example, indicates that in
the early years of pay equity, 31.5 percent of the
organizations in the public sector and 27.5 percent
in the private sector made no pay equity adjustment
because they could not find male comparator groups.
The problem was particularly acute in small organi-
zations. Baker and Fortin (2000) also find that
Ontario’s pay equity legislation has had no substan-
tial impact on reducing the overall male-female
wage gap in the private sector in large part because
females tend to be employed in small, low-wage
establishments where implementation and enforce-
ment are difficult and where male comparators are
not common. Carrington and Troske (1995) and
Reilly and Wirjanto (1999) also emphasize that a
substantial portion of the overall male-female wage
gap can arise because females are disproportionately
employed in low-wage establishments and indus-
tries. When equal-value comparisons are restricted
to within the same establishment, it is also possible

that comparisons may be made with male-dominated
jobs whose wages reflect other forms of discrimi-
nation (e.g., on the basis of being visible minority
or Aboriginal person or disabled) and for the female-
dominated jobs to be paid this discriminatory norm,
with no redress because they were paid the wage of
the male-dominated jobs of equal value.

These examples are not meant to suggest that pay
equity is inappropriate because of this limited scope,
or that it should be extended to cover these limitations.
The intent is simply to highlight that even a compre-
hensively applied policy of pay equity that was
rigorously enforced would not eliminate the male-
female pay gap. Furthermore, legitimate compromises
have to be made because these limitations exist for
practical and other reasons, as discussed subsequently.

The previous discussion of the limitations of pay
equity refers to its limitations to reduce the male-
female earnings gap, in large part because of its limited
scope of coverage. In the longer run, it could also work
against the economic forces of mobility out of low-
wage, predominantly female, jobs and into higher
paying male jobs in response to the incentives created
by the wage differential. Furthermore, pay equity can
reduce the returns to education and training (O’Neill,
Brien and Cunningham 1989; Orazem and Mattila
1990) and this can also reduce the incentives for indi-
viduals to acquire the human capital that could
facilitate reducing the gap in the long run.

MECHANICS OF PAY EQUITY IN ONTARIO

The mechanics of pay equity in Ontario8  tend to
follow the conventional broad generic steps: first,
identify gender-dominated jobs within the same
establishment; second, apply gender-neutral job-
evaluation procedures; third, establish the relation-
ship between pay and the job-evaluation results; and
fourth, adjust pay in the predominantly female-
dominated jobs. Yet contentious issues are involved
in each and every step, leading to a “litigation night-
mare,” as the Pay Equity Tribunal has had to sort
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out incredibly complex issues. The issues often in-
volve technical matters (detailed subsequently) that
require expensive expertise, giving rise to the risk
that the real beneficiaries become the consultants,
litigants and expert witnesses who have a vested
interest in the complexity of the process. Further-
more, the potential loopholes in the system can
create incentives for strategic responses of the par-
ties, as well as an incentive for the regulatory
agencies to close the loopholes with more regula-
tions — regulations beget further regulations, as
illustrated subsequently.

Identifying Gender-Dominated Jobs within
the Same Establishment
In Ontario, male-dominated jobs are defined as hav-
ing 70 percent or more males and female-dominated
jobs as having 60 percent or more females. The broader
definition for female-dominated jobs enables adjust-
ments to occur for more females, albeit this also means
that adjustments will occur for substantial numbers of
males in those jobs that are around 60 percent female
(and hence 40 percent male). The fact that a larger
number of males are involved in those jobs also means
that their pay is likely to be higher and hence the ad-
justment smaller on a per person basis.

The quantitative cut-off can enable employers to
manipulate their workforces somewhat to avoid cer-
tain comparison. For example, if they had an
occupation that was 60 percent female, they could
make it 59 percent female by hiring or reallocating
a few males into those jobs. Similarly, if they had a
male-dominated occupation that was 70 percent
male, but they did not want it to be a comparator
group because of its unusually high pay, they could
make it 69 percent male, and hence not eligible as a
comparator group, by hiring or reallocating a few
females into that job. To inhibit such actions, the
Ontario legislation allows the historical incumbency
of the job and the gender stereotyping of the work
to be considered in determining gender dominance.

While these more subjective criteria were in-
cluded in the original legislation to close potential

loopholes that can be involved with the more objec-
tive quantitative measures of gender dominance,
they can give rise to more contesting over the inter-
pretation of the subjective criteria. Furthermore, they
illustrate how such potential abuses of regulation
are usually dealt with by adding more regulations.

The identification of gender dominance within
the establishment also gives rise to the issue of the
definition of the establishment and the employer.
This can be especially elusive in the public sector,
where the employer could be the local unit provid-
ing the service (e.g., local hospital), or the unit
where budget decisions are made within that sector
(e.g., department of health and social services), or
the unit where overall budget decisions are made
(e.g., provincial government). Employee groups
usually want a broad definition of the employer be-
cause it potentially provides more male-dominated
comparator groups as well as a larger pool of funds
for pay equity adjustments. It was for those reasons
that nurses in Ontario pushed for having the pro-
vincial government rather than the local hospitals
as the employer (Fudge 1991a).

Applying Gender-Neutral Job-Evaluation
Procedures
Pay equity essentially substitutes the administrative
procedure of job evaluation for the market forces of
supply and demand for determining the “worth” of
a job and hence its wage. As such, job evaluation is
at the heart of pay equity.

While there is a wide range of job-evaluation pro-
cedures, they essentially involve the use of a
job-evaluation committee to evaluate jobs in terms
of components such as skill, effort, responsibility,
and working conditions. The job-evaluation com-
mittee typically consists of supervisors, employees
(usually representatives of the union if present) and
consultants, with the composition of the committee
potentially affecting the outcomes.

Job-evaluation systems like the Hay system, for
example, involve the components of know-how,
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problem-solving, accountability, and working con-
ditions.9  Typically, points are assigned to these
components (within a predetermined range that dif-
fers by the component) and these points are summed,
with the total point score being the “value” of the job.

Subjective judgements and biases can enter this
procedure at each and every stage, giving rise again
to the potential for contestable and litigious issues.10

The different range of points assigned to the differ-
ent components of the job implicitly weighs those
components differently. Biases may enter in the way
a given concept is considered, the classic example
being the consideration given to physically dirty
work in male-dominated jobs, while it may be
downplayed in female-dominated jobs like nursing
where employees deal with human waste.

Establishing the Relationship between Pay
and Job-Evaluation Results
Once the value of the male- and female-dominated
jobs is determined, the next step is to establish the
relationship between pay and job-evaluation values.
Typically, this is done by estimating pay lines show-
ing the relationship between pay and job-evaluation
points separately in male-dominated jobs and in
female-dominated jobs.

While seemingly simple, a host of technical is-
sues are involved in such procedures. Should the pay
lines have an intercept, which implies that there
should be some pay even if the value of the job ac-
cording to job-evaluation procedures is zero? Should
the slopes of the male pay line and female pay line
be constrained to be the same? How should extreme
outliers be treated? Should the pay lines be linear
or allowed to be non-linear, and if non-linear, of
what particular functional form? Should the pay
lines be non-linear in a segmented fashion with sepa-
rate segments estimated over different ranges of the
points? How many observations are required for the
estimation of pay lines? Clearly, these and other
technical issues again can give rise to contestable
issues and litigation, with potentially important im-
plications for the magnitudes of the awards. As well,

they can make the process less transparent to the
parties and lead to expensive litigation with expert
pitted against expert.

In most cases, there are no “right” or “wrong”
answers to these questions. However, there are prop-
erties associated with each of the procedures,
although these properties are not always transpar-
ent, at least to the non-technical layperson. For
example, allowing an intercept in the pay line does
have the intuitively appealing property that the line
will pass through the mean of the data, meaning that
a person of average job-evaluation score will receive
the average pay. An intercept, however, does flatten
the slope of the pay line, hence reducing the pay
increase associated with additional points and
thereby effectively reducing the wages of employ-
ees with high job-evaluation scores relative to what
they would have been without an intercept in the
pay line. Requiring the slopes of the male and fe-
male pay line to be the same implies that the value
of an additional point is the same in male-dominated
and female-dominated jobs. Adjusting the female
pay line to the male pay line implies the same aver-
age cost as adjusting each female job to the male
pay line because a property of the regression pay
line is that the positive and negative deviations off-
set each other and sum to zero.

Given that there is usually legitimate debate over
these technical issues, perhaps a sensible policy would
be to have that debate resolved by experts in advance
of the application of the policy (rather than when it
arises in each case), and then require a standardized
procedure that incorporates that agreement. For ex-
ample, it may be predetermined that if pay lines are
used, they have to have an intercept, a linear functional
form between pay and points, and the outlying 5 per-
cent of extreme cases are given the maximum pay of
the non-outliers of the same job-evaluation score.

Adjusting Pay in the Predominantly Female
Jobs
The final step in pay equity involves adjusting the
pay of the predominantly female jobs that are
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undervalued. Again, a series of technical issues can
be involved.

Should the female pay line be adjusted to the male
pay line, in which case the female-dominated jobs
that were “underpaid” relative to other female-
dominated jobs (i.e., negative deviations about the
female pay line) will remain “underpaid” relative
to the new common pay line, and the opposite for
previously “overpaid” female-dominated jobs?
Should the pay in each female-dominated job be
adjusted to the male pay line, in which case this pre-
vious “underpayment” and “overpayment” also
would be rectified for the female-dominated jobs?
Such a female job to male pay-line procedure would
yield more variation in the wage adjustment since it
would eliminate not only the systematic differences
between the male and female pay lines, but also the
random deviations around the female pay line. The
latter, however, would not appear to be appropriate
to eliminate since they reflect internal inequities within
female jobs (not pay inequities) and they remain around
the male pay line. Should the pay for different sub-
groups of female-dominated jobs be adjusted to
specific segments of the male pay line estimated over
the range of points associated with each female sub-
group, or should they be adjusted to the total male pay
line? Should the pay in the female-dominated jobs be
adjusted to the pay of the male-dominated jobs of com-
parable value without regard to pay lines?

The pay equity legislation of Ontario essentially
specifies the latter job-to-job comparison procedure,
with a complicated set of requirements to deal with
issues that can arise. Comparisons are made with
job classes that have similar duties, responsibilities,
and qualifications and that are filled by similar re-
cruiting procedures and have the same compensation
schedule, salary grade or range of salary rates. The
highest rate of pay for a job class is used for com-
parison purposes, with all persons within a job class
receiving the same adjustment. The adjustment pro-
cedure depends upon whether there is a single male
comparator group or more than one male compara-
tor group.

If there is a single male-dominated comparator
job of the same job value as determined by job-
evaluation procedures,  then the pay in the
female-dominated job is adjusted to the pay in that
male-dominated job. If there is no male-dominated
job at the same value as the female-dominated job,
then the nearest male-dominated job of lower value
is used as the comparator group.

If there is more than one male comparator job of
the same value, then the adjustment is to the lowest
male job class — obviously a smaller magnitude
than if the adjustment were made to the average pay
of the male jobs.11  If there are no male jobs at the
same value as the female jobs, and if the nearest
male comparator job of lower value has more than
one male job class at that lower value, then the high-
est paying lower value male comparator group is
used.

Clearly, the job-to-job approach involving spe-
cific comparators can be complicated and not readily
understood. Furthermore, it can lead to strategic
responses on the part of the parties. For example,
given that the highest paying job rate is used when
there is a range of rates, there is an obvious incen-
tive for the firm to try to have the highest paying
male rate be as low as possible within the range of
male rates,12  and the highest paying female rate be
as high as possible within the range of female rates.
Furthermore, in the case where there are multiple
male comparators of the same value as a particular
female-dominated job, so that the job rate in the
female job is raised only to the lowest job rate of
the male-dominated job, there is an obvious incen-
tive for the firm to have the lowest paid
male-dominated job rate be as low as possible.

With the exception of the situation when low-
wage comparators can be established to favour
employers, the results from manipulating most of
the technical procedures including those related to
adjusting wages and in establishing the relationship
between pay and job-evaluation results (as discussed
in the previous section) do not obviously favour the
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employer or the potential recipients. They do, how-
ever, favour the party that can most skilfully
manipulate the technical procedures to work in their
favour. That could be an employer or a union (de-
pending upon who has the expertise or the “deep
pockets” to hire the expertise). It would not likely
be an individual or a small group of individuals with-
out resources or powerful representation.

Proportionate Value Comparisons
In 1993, the Ontario legislation was amended to in-
clude two procedures to utilize in cases where the
job-to-job comparisons would not be possible be-
cause of the lack of adequate male comparator
groups.13  This could occur if the organization had
mostly female job classes or if there were no male
comparators of comparable or lower value.

In the case where there are some male compara-
tors but they are all of higher value, the proportionate
value method is to be used. Such comparisons es-
sentially involve estimating a pay line to establish
the “non-discriminatory” relationship between pay
and points based on all of the male-dominated jobs
(including ones that may already have been used in
direct job-to-job comparisons). This pay line is then
extended or projected downward over the range of
points of the lower valued female-dominated jobs
for which there was no comparable or lower valued
male comparator job. The rates in these female-
dominated jobs are then raised to the projected male
pay line — a line that indicates what male-
dominated jobs would be paid if they had those lower
job-evaluation scores but were paid according to the
conventional relationship between pay and points
in the male-dominated jobs. This yields proportion-
ate pay for proportionate value where proportionate
value is determined by the projected male pay line.
It is a step beyond equal pay for work of equal value
because it does not require the jobs to be of equal
value. In fact, it does not require an actual male-
dominated job to exist with even substantially
similar job-evaluation points. Essentially, hypotheti-
cal or “phantom” male-dominated jobs are
“constructed” to correspond to the lower valued

female-dominated jobs, with the pay in those male
jobs being the predicted pay they would have re-
ceived based on projecting the male pay line
downwards. The proportionate value method is to
be used only for those female-dominated jobs that
cannot find a male comparator of comparable or
lower value.14  If the pay-line procedure is used for
all jobs in the establishment, then those female-
dominated jobs that could find a male comparator
group of equal or lesser value are to receive an ad-
justment that is the greater of the conventional
job-to-job comparison or the job-to-pay-line com-
parison. In essence, pay-line procedures can be used
for all jobs including those that could find a con-
ventional comparator group, but only if their
adjustment is at least as great as they would have
received under the conventional job-to-job
comparisons.

Proxy Comparisons
In cases where the establishment has mostly female
job classes so that it is not possible to use either the
direct job-to-job comparisons, or the indirect pro-
portionate value comparisons, then the proxy
method is to be used. This requirement, however,
applies only to the broader public sector, and it is to
be used only if the job-to-job comparisons or pro-
portionate value comparisons do not provide male
comparator groups. The organization must notify the
Pay Equity Commission that this occurred. After
verifying these conditions, a review officer issues
an order to proceed with proxy comparisons.

The proxy comparison essentially requires or-
ganizations that have any unmatched female job
classes to find a proxy organization with a similar
principal activity and similar female job classes. The
proxy comparison method is a major step in the evo-
lution of pay equity since it essentially allows
comparisons outside the same employer and
establishment.

In determining the appropriate proxy employer,
the seeking organization first categorizes itself in
one of nine categories listed in the regulations of
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the legislation.15  Then it matches itself with a po-
tential proxy employer that is most similar from the
corresponding list of the types of such employers
as also provided in the regulations. If the seeking
employer cannot categorize itself in one of the nine
provided categories, then it must select a hospital
or municipality as a proxy employer. If there is no
proxy employer in the geographic division, then the
geographically closest proxy establishment is to be
used.

After doing its conventional internal job evalua-
tion, the seeking organization then selects a proxy
employer, and provides that employer with the job-
evaluation information for its key female job classes
(those with the most employees and/or those that per-
form duties essential to delivering the organization’s
services). The proxy employer is required to then pro-
vide descriptions of duties and pay (including the
costing of fringe benefits) of similar female job classes
that have received pay equity adjustments (and hence
would be the same as their male job classes).

The seeking organization uses these female job
classes from the proxy organization to create a proxy
pay line in its own organization. It then uses the pro-
portionate value method to raise the pay of its female
job classes to the proxy female pay line. Even though
this is a female-job to female-pay-line procedure, it is
designed to reflect what male pay lines would yield
since the female jobs from the proxy organizations are
ones that have already achieved pay equity.

In 1996, the proxy method of comparison was to
be phased out through the Savings and Restructur-
ing Act 1996, to be effective 1 January 1997. In
September of 1997, however, the proxy method was
restored by the Ontario Court of Justice (in Service
Employees’ International Union, Local 204 v. At-
torney General of Ontario) on the grounds that the
legislation must be applied in a “fair and non-
discriminatory” manner. The court ruled that this
was not done when the burden of its cutbacks in pay
equity were placed on those who otherwise were
helped by the proxy comparisons.16

Other Design Features
As with other pay equity initiatives, the legislation
in Ontario has other features designed in part to
minimize conflict with other objectives and to fa-
cilitate the implementation. For example, the
coverage was to be phased, beginning with the pub-
lic sector, the broader public sector and Crown
corporations, and then to larger firms in the private
sector down to smaller firms, but with firms of fewer
than ten employees being exempt. A limit on the
magnitude of the overall wage adjustment was set
at 1 percent of payroll per year for private sector
firms. A wide range of allowable exemptions were
specified in the original legislation, allowing for
wage differences between male- and female-
dominated jobs of the same value as determined by
job-evaluation schemes providing they reflected an
exempt factor: seniority; temporary training assign-
ments; merit; red-circling, whereby compensation
of a comparator group is frozen at an artificially high
level while the position is downgraded; skill
shortages that cause temporary increases in com-
pensation; and bargaining strength (the latter after
pay equity has been achieved). In general, these
exemptions are designed to mitigate the conflict that
arises when pay equity clashes with the forces of
the market (e.g., merit, shortages, temporary train-
ing) or collective bargaining (e.g., seniority, bargaining
strength). That is, even though pay equity involves a
rejection of the forces of the market and collective
bargaining as mechanisms for determining pay, there
is some compromising when pay equity conflicts with
some of the most important aspects of those conven-
tional mechanisms. Mitigating the conflict that arises
when pay equity clashes with the forces of the market
is largely designed to appease employers, and miti-
gating the conflict when pay equity clashes with
collective bargaining is largely designed to appease
unions. The fact that elements of both were included
in the original legislation highlights the compromises
that are often involved to get political acceptance of
such initiatives.

In order to facilitate a self-managed process and
to minimize litigation and maintain a collaborative
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climate, the Ontario Pay Equity Commission has
tried to emphasize its role as mediator and facilitator
between the parties, as well as in providing infor-
mation and education services (emphasized in its
annual reports). In that vein, it has also produced a
wide range of documents, manuals, and fact sheets
outlining suggested procedures.17

Tribunal Decisions
In spite of these efforts to facilitate a collaborative
self-managed process, disputes inevitably occur,
especially given the complicated nature of the pro-
cess. The myriad of decisions of the Ontario Pay
Equity Tribunal have been important in interpreting
the mechanics and design and implementation fea-
tures of pay equity.18  While a comprehensive review
of this extensive jurisprudence is beyond the scope
of this current analysis, some of the important gen-
eralizations can be put forth to illustrate the
complexities involved.

One of the most contentious issues has been the
definition of the employer — an important factor in
influencing the ability to pay the requisite adjust-
ments and in determining the availability of
comparator groups. The tribunal departed from the
conventional tests under the common law or by the
Ontario Labour Relations Board, and enunciated a
series of tests based on four criteria:

1. Who has overall financial responsibility?

2. Who has responsibility for compensation
practices?

3. What is the nature of the business, service or
enterprise?

4. What is most consistent with achieving the pur-
pose of the Act? (Elliott 2001, p. 1.02)

An additional contentious issue has involved the
implications of “changed circumstances” from such
factors as the sale, transfer or merger of a business,
or the reorganization of work and restructuring of

jobs.19  The tribunal has basically tried to walk the
fine line between allowing changes in the pay equity
procedure to be flexible and accommodate the new
circumstances (many of which are more common
given the dramatic restructuring that has occurred)
providing they make the earlier procedures “no
longer appropriate,” and that the new procedures are
also consistent with the purposes of the Act and not
simply disguised procedures to strategically avoid
the requirements. For example, different compara-
tors can be used as can different job evaluations and
gender-dominated jobs, but the new procedures must
be consistent with the requirements of the law.

The tribunal has interpreted the various exemp-
tions (e.g., for seniority, merit pay, red-circling, skill
premiums) narrowly and cautiously to make sure
that they serve a legitimate purpose and are not sim-
ply attempts to evade the letter and the spirit of the
law. As well, they must be consistently applied to
both male- and female-dominated occupations.

Overall, it is difficult (at least for this reader of
the decisions) to detect any noticeable trend in the
decisions in terms of stricter or more lenient inter-
pretations of the requirements. Certainly, extreme
characterizations do not seem reasonable. That is,
it does not appear to be the case that the original
legislation has been effectively emaciated by tribu-
nal decisions that are favourable mainly to
employers. Nor does it appear to be the case that
the tribunal has read into the law interpretations that
are stricter than originally intended. It appears to
be walking the fine line between interpretations that
on the one hand provide a degree of flexibility in
times when there is more pressure to be flexible and
to deregulate, and, on the other hand, adhere to the
original spirit of the legislation.

Union Role
As outlined in Gunderson (forthcoming) unions play
a crucial role in pay equity, especially given the
complexity of the process. In complaints-based sys-
tems they are often crucial in initiating complaints
and in protecting workers against reprisals by
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management. In proactive systems (such as Ontario)
that do not rely on complaints, unions can be espe-
cially important in providing information in areas
such as job evaluation, finding appropriate compa-
rator groups, the appropriate definition of the
employer and pay (including non-wage compensa-
tion), estimating pay lines, determining exemptions
and exclusions, and representing workers before tri-
bunal hearings.20  In the legislative arena they are
important in the lobbying for initiatives like pay
equity.21

In Ontario, if a union is present the entire pay
equity process must be negotiated between the un-
ion and management, with a pay equity plan
negotiated for each bargaining unit in the establish-
ment. As well, once pay equity is achieved, pay
differentials can arise if they reflect “bargaining
strength.” While this may at first glance appear to be a
concession to unions, it actually enables employers to
argue that subsequent pay differences reflect bargain-
ing strength and not pay differences to be addressed
by pay equity (McDermott 1991, p. 129).

Public sector unions have often regarded pay
equity as a possible strategic mechanism to enhance
budget allocations to their members (Weiner and
Gunderson 1990, p. 93) an especially important
strategy given the importance of such budget allo-
cations in determining the pay of public sector
workers. It is for this reason, for example, that they
have generally tried to have the employer defined
more broadly — to access “deeper pockets” (Fudge
1991b, p. 66; McDermott 1991, p. 123). There is
also the possibility that pay equity awards can re-
duce the discretionary funds that unions can
otherwise “win” (and receive credit for) through
collective bargaining. While direct evidence on this
is not available, it is consistent with the fact that
unions often try to downplay that the source of the
wage increase was from pay equity awards as
opposed to from unions through collective bargain-
ing — a strategy that leaves recipients often unaware
of the fact that they received a pay equity increase
(Evens and Nelson 1989).

SUMMARY AND CONCLUDING OBSERVATIONS

Pay equity in Ontario has emerged as part of a com-
plex evolution. Each step essentially occurred to
expand the potential scope of the policy in response
to limitations in previous stages — limitations that
effectively precluded the policy initiative from deal-
ing with some portion of the male-female pay gap.
Steps in that evolution include:

• equal pay for equal work,

• equal pay for substantially similar work,

• equal pay for work that is equal in the compos-
ite of tasks (but within the same occupation),

• pay equity or equal pay for work of equal value
where value is determined by a gender-neutral
job-evaluation scheme and comparisons are al-
lowed across occupations (but limited to within
the same establishment),

• proportionate pay for work of proportionate
value (but only if male comparators of equal
value are not available), and

• proxy comparisons allowing comparisons across
employers and establishments (but only in the
broader public sector and only if male compa-
rator groups are not available through
conventional pay equity or proportionate value
comparisons).

Each of these steps occurred in response to limita-
tions on the scope of the policy associated with
previous steps. However, each step also added a layer
of additional complexity. Such complexity is also in-
herent in the basic mechanics that are involved in the
implementation steps of pay equity. Those steps are:

• identifying gender-dominated jobs within the
same establishment,

• applying gender-neutral job-evaluation procedures,
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• establishing the relationship between pay and
the job-evaluation results, and

• adjusting pay in the predominantly female-
dominated jobs.

Contentious issues are involved in each and every
step. Pay equity in Ontario also has a number of
other design and implementation features that add
further complexity. These include phasing, limits
and allowable exemptions for such things as senior-
ity,  temporary training assignments,  merit ,
red-circling, skill shortages, and bargaining strength.

Clearly, the evolution and current mechanics of
pay equity in Ontario involve a variety of features
that could “make or break” the policy with respect
to effective implementation. Pay equity legislation
in Canada was instituted in 1987 by the Peterson
Liberal government when it needed the support of
the New Democratic Party (NDP), which it obtained
through an accord. In 1993, the newly elected NDP
government of Bob Rae expanded the scope of pay
equity by allowing proportionate value comparisons
and proxy comparisons. These were major changes
since they fundamentally altered the principle of pay
equity to allow adjustments even if there were no
comparable male-dominated jobs within the estab-
lishment (in the case of proportionate value) and to
allow comparisons across establishments (in the case
of proxy comparisons).

Political winds, however, change, as do the leg-
islative initiatives that bend to those winds. In 1996,
the Conservative government under Harris repealed
the proxy comparison method; however, this was
overturned by the Ontario Court of Justice on the
grounds that the repeal disproportionately would
have impacted specific groups. Importantly, the
court in 1998 did uphold the Conservative govern-
ment’s repeal of the NDP’s Employment Equity
Legislation of 1994 (but which had not yet been
implemented) highlighting that the law could be
repealed in total (as in the case of employment
equity) but not in parts that would have a disparate

impact (as in the case of the proxy comparisons
under pay equity). Presumably, the Conservative
government did not want to take the political risk
of attempting to repeal the full pay equity legisla-
tion. It did amend the legislation in 1997, however,
to provide more flexibility after the sale of a busi-
ness, and the tribunal provided more flexibility in
the application of pay equity when there was a re-
organization of work and restructuring of jobs. The
government also consolidated various aspects of the
commission with other government agencies. Fur-
thermore, the Read (1996) report commissioned by
the Harris government recommended reverting back
to a complaints-based approach.

Clearly, “what the state givith, the state can take
away” — or more accurately in this case, alter sub-
stantially to reflect their political agenda. From its
origins in a period of political compromise, to its
heyday under the NDP, to what could be character-
ized as a period of retrenchment or “benign neglect”
under the current Conservative government, the evo-
lution of pay equity in Ontario clearly reflects the
evolution of those changing political pressures.

NOTES

For helpful comments and discussions, the author is grate-
ful to the late Charles Taccone of the Ontario Pay Equity
Tribunal, and to Nicole Fortin and Michael Huberman as
well as two anonymous referees.

1Quebec changed its pay equity legislation in 1996 (to
be implemented in 1997 with the first adjustments to be-
gin in 2001) to have similar features to the Ontario
legislation which was adopted in 1987.

2Pay equity in Ontario and the rest of Canada is de-
tailed in Kelly (1994) and Weiner and Gunderson (1990).
It is situated in the international context in Gunderson
(1994) and in the context of the Canadian labour market
and other policy initiatives in Gunderson (1998).

3Egri and Stanbury (1989); Handman and Jensen
(1999); Ontario Consultation Panel on Pay Equity (1986);
and Ontario. Minister Responsible for Women’s Issues
(1985).
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4The importance of these seemingly innocuous design
and implementation details is emphasized in Abbott
(1989); Acker (1989); Ames (1991, 1995); Gunderson
(1989b, 1994); Gunderson and Riddell (1992); Gunderson
and Robb (1991a, b), McDermott (1990, 1991); and
McDonald and Thornton (1998).

5The composite approach was discussed as an option
in the early 1980s in Ontario, but it was superseded by
the subsequent adoption of pay equity under the accord
between the Liberal and New Democratic Parties in 1987.
Gunderson (1995, p. 232) outlines the political parties
that were in power when the various pay equity laws were
passed in Canada.

6An exception, through the proxy method (as in the
Ontario public sector) is discussed subsequently.

7This evidence is discussed in Gunderson (1995,
p. 240) based on survey evidence from SPR Associates
(1991) and from special tabulations based on a survey
conducted by Canadian Facts (1992, 1993).

8For practical guides to the mechanics, see Conklin
and Bergman (1990); Elliott and Saxe (1987).

9Kelly (1994, p. 170-204) outlines the systems used
by different consulting companies.

10Gender bias in job evaluation is discussed in Acker
(1987, 1989); Arvey (1986); Arvey and Holt (1988); Arvey
et al. (1985); Grams and Schwab (1985); Kelly (1994);
Mount and Ellis (1989); Schwab and Wichern (1983);
Schwab and Grams (1985); Weiner (1991); and Weiner
and Gunderson (1990).

11Ames (1991, 1995) attributes the smaller wage ef-
fect that occurred in health-care facilitates in Ontario
compared to Manitoba to be due in part to the use of the
lower paying male job classes in Ontario.

12McDonald and Thornton (1998, p. 5) cite how an
employer in Ontario purposely expanded the pool of male
comparators so as to increase the likelihood of having a
low-paying one.

13This proportionate value procedure as outlined in
Gunderson (1985, p. 238) is discussed by the Ontario Pay
Equity Commission (1993a) and the proxy comparison
method in Ontario Pay Equity Commission (1993b). The
general problem of lack of male comparators was dis-
cussed in Ontario Pay Equity Commission (1989).

14Read (1996), however, recommended that the pref-
erence for job-to-job comparisons be eliminated in the
Ontario legislation, and that the parties be allowed to use
proportionate value comparisons in any circumstances.

15Those categories are: health-care services; services
for seniors; services for persons with disabilities; coun-
selling, referral and accommodation services; services for
children and families; correctional services; cultural or-
ganizations; and miscellaneous (including municipalities
and school boards). This categorization highlights the jobs
that are believed not likely to be able to have male com-
parators within their own organization.

16In 1998, in Ferrell v. Attorney General of Ontario,
the Ontario court upheld the earlier repeal of Ontario’s
short-lived Employment Equity Legislation passed in
1994 and repealed in the Job Quotas Repeal Act of 1995.
This highlights that the repeal of either pay equity or
employment equity in their totality would not be consid-
ered unfair or discriminatory, albeit the appeal of
components like the proxy method of comparison would
be considered unfair and discriminatory, because of its
disparate impact on particular groups.

17Documents exist, for example, on job-evaluation
systems, the proportional value method, the proxy
method, effective pay equity committees, how to do job
comparisons, banding points for pay equity purposes, and
pay equity under public sector restructuring and after the
sale of a business. See www.gov.on.ca/lab/pec.

18These decisions are provided in the Pay Equity Re-
ports of the Ontario Pay Equity Commission (various
issues) with the latest at the time of this writing being
Volume 11 for the years 2000–2001. They are also out-
lined in the comprehensive compendium, Elliott (2001).

19In 1997 the legislation was amended to allow for
adjustments that were agreed upon after the sale of a busi-
ness to be different than the original adjustment agreed
to prior to the sale of the business. The original legisla-
tion required the new adjustment not to be less than the
adjustment under the original plan before the sale (Elliott
2001, p. 108).

20As indicated by Fudge (1991b, p. 75): “Only large,
well-financed, women-dominated unions can afford, both
politically and economically, to litigate.” This view is
reiterated by Handeman and Jensen (1999, p. 86): “it is
apparent from the case law that gains that stand to be
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achieved through the PEA [Ontario Pay Equity Act] are
largely available only to organized workers who are mem-
bers of large, predominantly female unions.”

21Evans and Nelson (1989) cite strong public sector
unions, democratic control of the state, and energetic pres-
sure groups as the key ingredients for the successful
implementation of pay equity — preconditions that have
parallels in the establishment of different forms of pay
equity across the different jurisdictions in Canada
(Gunderson 1995, p. 233).
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